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e . ' Fuly 25. 1753: 
Unto the Right Honourable the Lords of Council and Seſhon, 


The PETITION of Sir Villiam Ker of Greenhead, and Patrick 
Murray of Churrytrees, e 


Humbly ſheweth, 7, TT oo „ 

at the deceaſt Sir Andrew Ker of Green head provided his Lady, 

done of che Daughters of Sir Alexander Don of Newtvan, to a Lite- 

rent Locality of Lands in caſe of her Survivance, which he war- 

l raated to be worth 2500 Merks per Annum, her Liferent took 

l Ekffed upon the Deceaſe of Sir Andrew, and ſubſiſted as a Bur- 

8 5 den on the Eſtate of his Heir for 50 Years and upwards ; ſhe en- 

5 || ter'd to the Poſſeſſion of the Lands, and received her Rents for 
both Stock and Teind, thro? the Inadvertancy of the Heir of 
her Husband, who became Fiar of the Lands, as he had an 
undoubted Right to the Teinds. FC „ 8 . 

It did caſt up and appear in the End, upon a caſual Inſpection of the Lady's 

Right ot Liferent, that ſhe had poſſeſt or intrometted with more than what fell 

under her Right, to wit, the Teinds of ſome of the Lands which were provided to 

her in her Marriage Contract; while at the ſame Time the Fiar had paid the Titu- 

lar the annual Duty exegible for theſe and ſome other Teinds of his Eſtate. And 

it being a Matter certain and well known, that the Locality Lands, after deducing 

| the Teinds ro which the Literentrix had no Right, were not only worth the War- 
| randice Sum, but likewiſe far ſurmounted the ſame, having ſome Years afforded 

| 4000 Merks and others 3000 Merks, and in the worſt of Years the 2500 Merks, 


which was the Quantity of Rent Warranted to be the worth of the Lands ; the Fiar 


conceived it competent to him to demand Payment of theſe Teinds. 

A proper Title was thereto, made up in the Perſon of the ſaid Patrick Murray, 
with whom Sir W:il:am Ker, who is now Fiar of the Eſtate, concurs, and by them 
Proceſs was carried on againſt the Repreſentatives of the Lady and of the Lord Her: 
cus her ſecond Husband, for that which ſeemed to be an unc xcept ionable Claim 
and that the Purſuers Claim might be the more eaſily digeſted, they were willing 
ro accept a Fitth Part of the Rent received by the Liferentrix and her ſecond Huf- 
band, as the tull Worth and Avail of their Claim ; and ſurely there could not be a 
more ſoft and caſy Eſtimation of the Extent of Teinds, than the Fitth Part of 
the Rent, which the Poſſeſſor received from the Tenants for both Stock and Teind. 

There was Abundance of Wrangling in this Proceſs touching the paſſive Titles; 
upon Andrew Hop, now of Hercus, as repreſenting both the foreſaid Literentrix and 
the Lord Hercus her ſecond Husband ; but that Point ſtands now determined by 
by your Lordſhips Interlocuto of the 19th Inſtant ; * It is found, That the Defender 
* cannot now deny the paſſive Titles; but then you found, that the Purſuers are only 
4 inticled roa Proportion of the Sum paid to the Titular tor the whole Lands, effeir 


« ing to the Teinds of Hoden, the Teinds of theſe Lands of Howden, being now the 
Subject ot Debate: And of this Part of 


your Interlocutor, the Petitioners will hum 
bly beg your Lordſhips Review w. | 


And for underſtanding the State of the Caſe, it muſt be noticed, that it js abſo- 
lutely certain, the Liferentrix had no Intereſt to the Teinds of theſe Lands 
of Homden, the Lands were given in Liferent, without the leaſt mention 
that the Teinds were given, and theſe Lands without che Teinds, with the 
other Lands likewiſe poſſeſt by her upon the ſame Title, did annually exceed 
the warranted Sum. 240. Ihe Duke of Roxbargh and his Predeceſſors were Titulars 
and as ſuch, had che radical Right to the Teinds. But, 32:0. Either by Convey- 
ance of the Titular's Right, or by Tack, or tacite Relocation, after Tacks were ex- 

pired, the Granter of the foreſaid Liferent and his Heir had the only proper Right 
to intromet with or receive theſe Teinds. And, 4to, The Petitioners in this Proceſs 
did ſhew by Receipts and other Inſtructions produced, that the Titular accepted of 
an annual Duty from the Fiar of the Lands liferented and his Heirs, in Conſideration 
of the Teinds. | ; | 
When this is the Caſe, the Petitioners humbly apprehend that the Defenders, 
who is the Repreſentative of the Intrometter with theſe Teinds, ought to account 
for the full and true Worth thereof, without Regard to what the Petitioners their 
Predeceſſors or Authors paid to the Titular; the Liferentrix had no Concera with 
the Teinds, and ſhe and her Husband intrometted with Effects which were net 
their own, and could not retain the Teinds intrometted with by them compre- 
hended under the Titular and Fiar's-Right ; and your Lordihips have indeed gone 
ſo far in the Cale as to determine againſt the Defender to repay, and the Queſtion 
only remains as to the Quota which ought to be repaid. 5 | 
The D-fender did contend, That a Proportion was only due to the Fiar of the 
Sums aanually paid by him to the Titular for the Teinds of theſe Lands, and ſo 


your 


— — 
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C2 3 f 
your Lordſhips have given your Interlocutor, which, as your Petitioners appre. 
Lewd, proceeded trom a Miſapprehenſion of the Cate : It leemed to you that theſe 
Teinds were under a Valuation; and that the Literentrix had during the Conti— 
nuance of her Right, the Pro fit of that Valuation, which betore her Literent com- 
menced had taken its Effects. But in this your Lordſhips mult be undeceived ; for 
there is no Cauſe to pretend that the Teinds now in debate were ever valued. 
Eaquiry has been made, and neither in private Hands nor publick Record Jorh 5 
Valuation appear; Literenters are allowed by Statute to value the Teinds of ſuch 

Lands as are comprized in their temporary Right; aod therefore it is juſt that they 
ſhould have the Benefir of tuch Decreets of Valuation as were obtained prior to 
the Liferent's taking Effect. 

Bur then in no other Caſe whatever can a Liferenter pretend by a Right 
given of Lands in Liferent to the leatt 1litle or Right to the Teinds; 
the Lands and Teinds are conſidered as two ſeparate and diſtin indepen- 
dent Subjects of Right of Conſtitution and Import, vaſtly different the one from 
the other: And as a Diſpoſition of Teinds in any Form gives no Right to Lands, 
ſo as little doth a Diipoſition of Lands give Right to the Teinds, where both Sub- 
jects pertain to the ſame Author; and when one of theſe is only diſponed the Diſ- 
ponee has no Intereſt to inquire into the Title by which the other ot theſe Sub- 
jects is ſold by the Diſponer, or what is to be paid for the ſame in Duty ro the Su- 
perior ot the Lands where the Teinds are alienated, or where the Lands are diſpon- 
ed; as little Inquiry can be made what is paid to the Titular tor, and on Account 
of the Teinds. | | 

If the Fiar of the Lands of Howden had been poſſeſt of a perpetual Right by 
Infeftment of his Teinds, the Liferentrix, who got only the Lands diſponed tor 
her Uſe, intrometting with the Teinds which were not in her Right, behoved ne- 
ceſſarily to pay theſe down to the Fiar's Heir; and there is the ſame Parity of Rea- 
ſon, if the Property of the ſame remain in the Titular, but that the Fiar had Right 
to the ſamen by Tack, that Tack did not accreſce to the Literentrix, and the In- 
trometter came under an Obligation tor the whole Teinds, tho? the Fiar was upon 
his Tack anſwerable only to the Titular fur the imalleſt Duty, and a Right by 
tacite Relocation, or perhaps by an Uſe of Payment of rental Bolls is much the 
ſame Thing; the Liferenttix in all theſe ſeveral Caſes have no Manner ot Right to 
the Teinds, whereof the full and whole Right is with the Titular of the Teinds, 
and Fiar of the Lands, theſe muſt be made good by the Intrometrer, having no 
Right to ſuch as had the proper Title thereto | | | 

It was a groundleſs Pretence on the Detender's Side, that the Fiar of the Lands 
liferented, ated in the Payment of the Titular as ego um geſtor tor the Liferent- 
rix; how this Notion came into the Defender's Head the Petitioners cannot poſſibly 
conceive ; the Liferentrix was upon the Head of her own Buſineſs, and had Ability 
enough to manage her Affairs as ſhe had Funds in her Hands, with which ſhe 
could ſatisfy any Debts exegible from her; ſo that it is out ot the Nature of Things 
here to pretend, that the Fiar, in paying any Thing to the Titular, was acting tor 
her Behoot. Eipecially 240, That the Right of che Teinds was with him not con- 
veyed, and he was truly diſcharging a Burden by the Payments which affected a 
Subject belonging to himlelt, 2 

It is no leis trivolus Pretence on the Defender's Part, that the Petitioners, when 
this Proceſs begun, did only ment ion their Iatereſt, as for a Proportion of the Duty 
which was paid to the Titular; for, ſuppoſing there had been an Error of this Sort, 
it is ſubject to Correction; and it will appear from the Minutes in Proceſs which 
has depended thir ſeberal Years, that the Petitioners did inſiſt peremptorily for the 
whole Teinds, and not for a Proportion of ſuch Duty as was paid ſor the ſame to 
the Titular: And upon this Plan, where the Petitioners were demanding full Pay- 
ment of the hail Teinds, the Action has for ſeveral Seſſions gone one, The Defen- 
der has indeed diſputed the Point in theſe Minutes, as if no more could be exacted 
than the preciſe Sum which was annually paid to the Titular. But then it muſt 
be admitted on all Sides, there is no direct Determination on the Point, till the 
Interlocutor comes out, againſt which the Petitioners now reclaim. _ 

A more favourable Plea there cannot be, than that ia which the Petitioners are now 
iofiſting ; the Literentrix had a very great Proviſion by Locality, ſhe ęnjoyed it for 
upwards of 50 Years, it was warranted to be worth 2500, it is proved to have af- 
forded her often 3 and moſtly 4000 Merks, tho? it only was intended, that ſhe 
ſhould have 2500 Merks by the Warrandice adjected to her Right; and therefore 
no Scruple ought now to be made as to the repeating, the Intromiffion with Sub- 
jects to wit, The Teinds of Houden which were not comprehended in her Rights, 


1 


May it therefore pleaſe your Lordſbips, to take the Premiſes to your ſerious 
Conſideration, and to find, that the Petitioners are intitled to the whole 
Teinds of the ſaid Lands of Houden, or at leaſt to a Fifth Part of the 
Rent received for Sock and Teind, and to alter your former Intorlocutor of 


the 19th Inſtant. 
According to Juſtice, Ge. ALEXR. HAY, 


